
 

Greens (WA) policy initiative 
 

Mental Health and the Justice System -  
better services for vulnerable people 
 
People with serious mental illness are being failed by WA’s criminal justice system.  
 
They are being failed because successive State governments have not invested in the necessary 
facilities and services and in much-needed law reform.  
 
People with serious mental illness are among the most vulnerable people in our community. 
 
In 2011, the Government’s own Mental Health Commission noted the lack of services available, 
saying: 
…when people with mental health problems and/or mental illness are sentenced to prison or require a 
safe and secure facility after being found not guilty of a major offence due to mental impairment, 
there are currently insufficient forensic inpatient services available to deliver appropriate assessment, 
treatment, care and recovery servicesi. 
 
People with serious mental illness, their families and loved ones, and our community, all deserve 
better. 
 
In order to minimise risk, including to personal and public safety, to meet our human rights 
obligations, and to reduce long term reoffending, we need to drastically improve the way we 
approach forensic mental health in WA. 
 
“Forensic mental health” is the term used to describe the assessment, care and rehabilitation of: 
defendants who face charges in the courts; mentally ill offenders who are in prison or in the 
community; and individuals who have been found unfit to stand trial or who have been found not 
guilty by reason of unsoundness of mind.ii 
 
People with mental illness are over-represented at all levels of the criminal justice system.  
 
In his influential 2012 report, Professor Bryant Stokes reported that a staggering 85 per cent of 
criminal court attendees had previously had contact with mental health services. Other figures show 
that around 7% of our prison population suffer from psychosis and 20 per cent from depressive 
disorders.iii 
 
WA spends far below the national average in the area of forensic mental health. Nationally, spending 
on forensic mental health beds averages 8.2% of spending on mental health beds, yet WA spends 
only around half this amountiv. 
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The Greens (WA) Forensic Mental Health Action Plan has been designed to  
create a vastly improved forensic mental health system which will deliver better services,  
reduce reoffending, and enhance community safety through: 

1. Legislative reform 
2. Declared places for people with mental illness on custody orders 
3. Increased numbers of forensic mental health beds 
4. Forensic mental health services for children and young people 
5. Coordinated care for people with serious mental illness in the criminal justice system 

 
Details of the Action Plan can be found in this document. I welcome your comments and feedback. 

 
 
 
 
 
 
 
 
 
 
 

  

Alison Xamon MLC 
Greens (WA) Member for 
East Metropolitan Region 
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Greens (WA) Forensic Mental Health Action Plan 
 
1. Legislative reform – review CLMIA Act  
Western Australia should have high quality legislation that achieves the right balance between 
safeguarding the rights of mentally ill people and protecting the community. 
 
The current law that covers mentally impaired people (including those with an intellectual disability 
and those impaired by mental illness) who are charged with criminal offences is the Criminal Law 
(Mentally Impaired Accused) Act 1996 (CLMIA Act).  
 
Unfortunately the CLMIA Act is extremely flawed and denies procedural fairness and natural justice 
to people who are found not guilty of a crime by reason of unsound mind or who are found not fit to 
stand trial because of their mental illness.  
 
The CLMIA Act gives our courts only two options: to place the individual on a Custody Order; or to 
unconditionally free them. (Although the legislation allows for a third option, a ‘Declared Place,’ no 
Declared Place has yet been established in WA.) 
 
The judge is not permitted to grant a conditional release order which could ensure the individual 
receives treatment for the disorder that caused them to be unfit to plead, or that might have been 
the root cause of their offending behaviour.   
 
People placed on Custody Orders are sent to the Frankland Centre, Graylands Hospital or prison. 
Custody Orders do not have set time periods, so they may stay in prison for many more years than 
they would have if found guilty.  
 
Reviews of Custody Orders are undertaken by the Mentally Impaired Accused Review Board (MIARB). 
This is a deeply flawed process, with closed deliberations, no right to appear before the board and no 
requirement of the Board to provide written reasons for their decisions. This process can take 
months or even years. 
 
Despite widespread recognition of the serious problems with the CLMIA Act (including in the Holman 
Review (2003) and Stokes Review (2012)) successive governments have failed to reform this 
legislation.  
 
The Barnett Government claims to have recently reviewed the Act but chose to take a secretive 
approach. It did not consult stakeholders, or the community, and no information about the review 
has been made publicly available. 
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The Greens’ Forensic Mental Health Action Plan will urgently undertake an open  
and transparent review of the CLMIA Act in consultation with important stakeholders  
including mental health consumers, their carers/family members, victims groups, advocates, service 
providers and the mental health law centre, with a view to amending or replacing the Act as soon as 
possible.  
 
Calculated cost estimate: $250,000 (including extensive stakeholder consultation) 
 
 
2. Establish Declared Places for people with mental illness 
Prisons in WA are not therapeutic environments and are not appropriate places for people with a 
mental impairment.  People with mental illness who are placed on Custody Orders are extremely 
vulnerable in our prison system.  
 
Successive governments have failed to provide any alternatives to prison for people on Custody 
Orders who do not need to be in hospital.   
 
There are still no declared places for people with mental illness in WA, and the Barnett Government 
has no plans to establish any. 
 
The Greens’ Forensic Mental Health Action Plan will establish a safe, therapeutic and rehabilitative 
facility for people with a mental illness on a Custody Order who do not need to be in hospital. 
 
Calculated cost estimate: $17.7 million over four years. (From WA State Budget 2012-2013)v  
 
 
3. Provide more forensic mental health beds  
Our state’s only forensic mental health unit, the Frankland Centre (“Frankland”), opened in 1993 with 
30 beds.  
 
In the past 20 years the number of forensic mental health beds has not increased, despite a rapidly 
growing population and increasing amounts of mental illness. 
 
The system is in crisis.   
 
There are rarely beds available at Frankland. Because of bed pressure people are pushed through the 
system, kept in prison until they are seriously unwell because there is no room for them at Frankland, 
or sent back to prison before they are well because their bed is needed by someone else. People who 
are sent for assessment are put on the same ward as those on custody orders, which is an untenable 
situation.  
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The extremely limited capacity of the Frankland Centre has a significant impact  
on our prisons.  
 
From the Office of the Inspector of Custodial Services: 
“By not being able to appropriately divert acutely mentally unwell prisoners to psychiatric hospital: 
the entire staff group becomes more burdened; the prison environment becomes more morbid; risk of 
self-harm, suicide, aggression, assault, behavioural disturbance increases; and the prison authorities 
carry more systemic and organisational risk”vi. 
 
The Greens’ Forensic Mental Health Action Plan will establish more forensic mental health beds in a 
world-class therapeutic environment including a separate area for assessment.  
 
A step down facility for individuals with a criminal history will provide intermediate care for the 
journey towards recovery and independent living following release from prison or Franklandvii. 
 
Calculated cost estimate: $20 million (capital cost), $16 million year ongoing 
 
 
4. Children and young people 
Forensic mental health services for children in WA are desperately inadequate.  
 
The Children’s Court has insufficient mental health services to meet demand; there are no secure 
forensic mental health beds for young people; and corrective services are unable to provide adequate 
care for mentally ill young people in the Banksia Hill Detention Centre (or those currently in Hakea 
prison).  
 
Young people are being admitted to the Frankland Centre adult forensic mental health facility 
because there is nowhere else for them to go.  
 
The Bentley Adolescent Mental Health Unit is not a forensic facility and will not accept sentenced 
prisoners, even if they are under 18 years of age.   
 
The incarceration and punishment of mentally ill children is not only inappropriate; failure to address 
mental illness contributes to reoffending and incurs greater costs to the community over the longer 
term. 
 
The Greens (WA) Forensic Mental Health Action Plan will establish a specialist unit to assess, treat 
and accommodate mentally ill young people who come before the criminal justice systemviii. 
 
The unit would also provide specialist outreach services to Banksia Hill Detention Centre. 
  



 

Greens (WA) policy initiative 
Mental Health and the Justice System – Better services for vulnerable people 
 
 
Initially the feasibility of establishing this unit at the current Bentley Adolescent  
Mental Health Unit (BAU) (when the BAU beds are transferred to the new Children’s  
Hospital) will be investigated. Other locations will be considered if the BAU is not the most 
appropriate and cost-effective option. 
 
Calculated cost estimate: $6 million (capital cost), $4.8 million per year ongoing 
 
 
5. Establishment of Coordinated Care Team 
Delivery of mental health services should be seamless - across prison, inpatient treatment and 
community mental health services.  
 
Current service provision is extremely fractured which makes it almost impossible for people working 
towards recovery to get continuity of care.  
 
To reduce reoffending, and ensure people get the mental health care they need before reaching crisis 
point, it is vital that we improve continuity of care. 
 
The Greens (WA) Forensic Mental Health Action Plan will establish a Coordinated Care Team to help 
people with serious mental health issues who have come before the criminal justice system. The 
Coordinated Care team will help people to access care as they transition through prison, Frankland, 
hospital and the community.  
 
People eligible for the program will be allocated a Care Coordinator who will coordinate 
individualised discharge, treatment and care plans which will be reviewed regularly and include input 
from, and advice to, families and carers. Individuals in the program who are in the community will 
also be assisted with access to other appropriate services, including housing and employment 
support. 
 
Calculated cost estimate: $450,000ix 
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6. Stage Two Actions 
The first five action points above are the most critical services needed to start moving the  
forensic mental health service out of crisis mode. 
 
However, once these initiatives are established, the Greens recognise there will be a “second round” 
of improvements required to move services to a satisfactory standard. 
 
These Stage Two Actions are not limited to, but would include, the following: 

 A specialist mental health transport service; 

 Improved mental health services in prisons and detention centres; and  

 Action to address the effect of mandatory sentencing on people with mental illness. 
 
The Greens (WA) will commission a report that provides practical and costed methods for delivering 
these Stage Two initiatives, or other initiatives determined to need priority. Stage Two initiatives can 
then be prepared in advance for implementation as required. 
 
Calculated cost estimate: $250,000.x 
 
 
Endnotes: 

                                                 
i
 Mental Health Commission, Mental Health 2020: Making it personal and everybody’s business. Reforming Western 
Australia’s mental health system, October 2011 
http://www.mentalhealth.wa.gov.au/Libraries/pdf_docs/Mental_Health_Commission_strategic_plan_2020.sflb.ashx 
ii
Stokes, B. July 2012 Review of the admission or referral to and the discharge and transfer practices of public mental health 

facilities/services in Western Australia. Government of Western Australia. Available at: 
http://www.health.wa.gov.au/publications/review/main_documents/mental_health_review_2012.pdf 
iii
Stokes, B. July 2012 Review of the admission or referral to and the discharge and transfer practices of public mental health 

facilities/services in Western Australia. Government of Western Australia. Available at: 
http://www.health.wa.gov.au/publications/review/main_documents/mental_health_review_2012.pdf 
iv

Based on the cost of operating the Frankland centre as a percentage of the cost of Specialised Admitted Patient Services in 
2011/12 from Budget papers = 4.2% 
v
Two 10-bed disability justice centres - $17.7 million over four years (WA State Budget 2012-13).  

vi
Office of the Inspector of Custodial Services, Report of an Announced Inspection of Hakea Prison, Report 81, November 

2012, p.76 
vii

 Stokes recommended new secure forensic beds built close to (but outside) a prison and designated units or wards for 
women, adolescents, and Aboriginal prisoners. 
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